DEPARTMENT OF TAXATI ON

Amendnents to Chapter 18-235
Hawai i Adm ni strative Rul es
July 27, 1998

Section 18-235-1 is anended and renunbered as
follows: §818-235-1.01 to 18-235-1.17.



18-235-1.01

8§18-235-1.01 Resident/Nonresident, defined.
“Resi dent” neans:
(1) Every individual domciled in Hawaii; and
(2) Every other individual whether domiciled in
Hawaii or not, who resides in Hawaii for
other than a tenporary or transitory purpose.
“Nonr esi dent” neans every individual other than a
resident. [Eff 2/16/82; am 9/3/94; am and ren 818-235-

1.01 AUG 28,1998 | (auth: HRS §8§231-3(9), 235-118)
(1mp:  HRS §235-1)



18-235-1. 02

8§18-235-1.02 Residency, generally. (a) A
resident is subject to the net inconme tax inposed by
chapter 235, HRS, on incone fromall sources, both in
the state and outside the state, as set forth in
section 18-235-4-02, HAR A nonresident, however, is
subject to the net incone tax inposed by chapter 235,
HRS, only on income fromsources within Hawaii, as set
forth in section 18-235-4-03, HAR

(b) The status of an individual as a resident or
nonresident is determ ned by all of the factual
circunstances. [Eff 2/16/82; am 9/3/94; am and ren

§18-235-1.02 AUG 28, 1998 1 (auth: HrRs §8231-3(9),
235-118) (Inp: HRS §235-1)



18-235-1. 03

8§18-235-1.03 Establishing residency by domicile.
(a) An individual who is domciled in Hawaii is
consi dered a resident.

(1) Domcile is the place of the individual's

true, fixed, permanent hone.

(2) The domcile is the principal establishnent
to which the individual has the intention of
returni ng whenever the individual is absent.

(3) An individual can have several residences or
dwel I'ing places in which he or she resides,
but can have only one domcile, or pernmanent
resi dence to which he or she intends to
return.

(b) An individual's domcile may change where

there is a concurrence of:

(1) An abandonnent of the old domcile with a
specific intent to abandon the old domcile;

(2) An intent to acquire a specific new dom cil e;
and

(3) An actual physical presence in the new domc

ile.

(c) The burden of proof as to a change of
domcile is upon the individual asserting that a change
in domcile has taken place. The individual nust
establish a change of domcile by clear and convincing
evi dence.

(d) An individual can acquire a domcile by
birth, choice, or operation of law, as set forth in
sections 18-235-1-04, 18-235-1-05, and 18-235-1-06,

HAR, respectively. [Eff 2/16/82; am 9/3/94; am and ren

§18-235-1.03 AUG 28, 1998) (auth: Hrs §8231-3(9),
235-118) (Inp: HRS §235-1)



18-235-1. 04

8§18-235-1.04 Domicile by birth. (a) “Domicile by
birth” is acquired by every individual at birth and
continues until replaced by the acquisition of another
domcile. A child is given the domcile of the child's
parents at the tinme of the child' s birth. A domcile
by birth, however, may not be the sane place where the
child is born. If the parents’ domcile is other than
where the child is born, the parents’ domcile is the
domcile of the child.

(b) If achildis born to parents who have
different places of domcile, the child's domcile wll
generally be the sane as the domcile of the parent who
is able to claimthe child as a dependent.

Example 1: A, a domciliary resident of Hawaii,
married a domciliary resident of Oregon. Their first
child was born in Hawaii and their second child was
born in Texas. A files a separate Hawaii resident
incone tax return. A clainms both children as
dependent s.

Concl usion: Both children are deened to be
domciliary residents of Hawaii because A a
domciliary resident of Hawaii, clains both children as
dependents. [Eff 2/16/82; am 9/3/94; am and ren 818-

235-1.04 AUG 28,1998 | (auth: HRS §§231-3(9),
235-118) (Inp: HRS §235-1)



18-235-1.05

818-235-1.05 Domicile by choice. (a) “Domcile
by choice” is a domcile chosen by an individual to
replace the individual’s fornmer domcile. An
i ndi vi dual can acquire a dom cile by choice when:
(1) The individual is no |onger eligible
to be clainmed as a dependent on anot her
person's federal or Hawaii incone tax return;
and
(2) The individual has reached the | egal age of
majority in Hawaii .
The individual may then voluntarily establish the place
of the individual's domcile wherever he or she may be.
I n doing so, however, the individual nmust neet all the
requi renents of |law for the purpose of establishing a
new dom ci |l e.

Example 1 B was born in Honolulu to domciliary
residents of Hawaii, attended grade school and high
school in Hawaii, then lived on the mainland while
attending college for four years. During college, B
voted in Hawaii by absentee ballot, nmaintained a
savi ngs account in Hawaii, and naintained his
menbership in the Honol ulu Jaycees. Upon B's
graduation fromcollege, B decided to nake his hone in
California and B did, in fact, establish a pernanent
domcile there. B bought a honme, voted in California
el ections, becane active in comunity affairs, and
j oi ned various school and business clubs. After
wor ki ng for several years in California, B departed for
a Trust Territory on a 2-year contract where B is
presently working for a nmainland contractor.

Conclusion: B is deened to be a domciliary
resident of Hawaii at birth. During the four-year
period that B lived on the mainland while attending
college, B renmained a resident of Hawaii. A Hawaili
domciliary resident who attends school outside of
Hawaii remains a Hawaii domciliary resident unless the
i ndi vi dual establishes a domcile outside of Hawaii. B
abandoned B's domcile in Hawaii when a permanent
domcile was established in California. B is now
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deened to be a nonresident of Hawaii .

Example 2: C, a resident of Hawaii, attended
coll ege on the mainland. While on the mainland, C
traveled to a foreign country to perform m ssionary
work. Upon returning to the mainland, C conpleted
college. Cthen returned to Hawaii and got married. C
secured enpl oynent with an agency of the United States
government and noved to Japan to work. In Cs
applications for enploynent, transportation agreenent,
passport, and other formal docunments and papers
pertaining to enploynent in Japan, C stated that C s

| egal residence was in Honolulu, Hawaii. C conti nued
to make deposits to Cs bank in Hawaii. C al so opened
a bank account in Japan and nade sone investnents

t hrough Japanese conpanies. It was not Cs intention

to make Japan C s fixed and pernmanent hone.
Accordingly, C nmade no effort to establish a new
domcile in Japan nor to abandon the old domcile in
Hawai i .

Conclusion: Cis deened to be a resident of
Hawaii whil e attending college on the mainland, while
performng mssionary work in a foreign country, and
while working in Japan. A Hawaii domciliary resident
who attends school outside of Hawaii remains a Hawai i
domciliary resident unless the individual establishes
domcile outside of Hawaii. It is apparent that C did
not establish the foreign country or Japan as a
permanent home. C was in the foreign country only for
t he purpose of performng mssionary work and is in
Japan only for the purpose of enploynment and has not
acquired a new domcile. Nor has C abandoned the
domcile in Hawaii. Under the facts presented, the
sanme answer would apply if C was working in Korea,
Germany, on the mainland United States, or el sewhere.

Example 3: D, a resident of Hawaii, contracts to
work for a conpany in Japan. The contract is a
renewabl e three-year contract. Dis married and D s
spouse and children acconpany D to Japan. D rents a
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home and opens bank accounts in Japan. D's children
attend | ocal schools in Japan. D does not own any
property in Hawaii and has not voted in Hawaii since
movi ng to Japan. At the end of the three-year
contract, Drenews D s contract with the conpany in
Japan for another three years. At the renewal period,
D s applications for enploynent, transportation
agreenent, passport, and other formal docunents and
papers pertaining to enploynent in Japan stated that
D s legal residence was in Honolulu, Hawaii. It was
not Ds intention to make Japan D s pernmanent and
indefinite home. Accordingly, D nmade no effort to
establish a new domcile in Japan nor to abandon the
old domcile in Hawaii .

Conclusion: D is deened to be a resident of
Hawaii during the period that D worked in Japan. It is
apparent that D did not establish Japan as a permanent
home. Dis there only for the purpose of enpl oynent
and has not acquired a new domicile. Nor has D
abandoned the domcile in Hawaii. Under the facts
presented, the same answer would apply if D was working
in Korea, CGermany, on the mainland United States, or
el sewhere. [Eff 2/16/82; am 9/3/94; am and ren 818-

235-1.05 AUG 28, 1998; (Auth: HRs §§ 231-3(9), 235-
118) (I np:  HRS §235- 1)



18-235-1. 06

8§18-235-1.06 Domicile by operation of law. (a)
“Domcile by operation of law’ is assigned or
attributed to an individual independently of the
i ndividual’s residence or intention. |In the usual
case, domcile by operation of lawis applied to those
i ndi vi dual s, who, because of certain disabilities, are
unable to acquire a domcile by choice. These would
i ncl ude such individuals as mnor children and
I nconpet ent s.

(b) If a child becones a dependent, for tax
pur poses, of soneone with a different domcile, the
child's domcile will generally be the sane as the
domcile of the individual who is able to claimthe
child as a dependent.

Example 1: E, a Hawaii domciliary resident, has
one child froman earlier marriage to another Hawai i
domciliary resident. E subsequently marries F, a
domciliary resident of Uah. F provides all of the
support for both E and E's child (F's stepchild). F
clains the child as a dependent.

Conclusion: The child is deened to be
a nonresident of Hawaii because F, a domciliary
resident of Utah, clains the child as a dependent.
[Eff 2/16/82; am 9/3/94; am and ren 818-235-1.06

AUG 28, 1998 (auth: HRs §8§231-3(9), 235-118) (I np:
HRS §235- 1)



18- 235-1. 07

8§18-235-1.07 Establishing residency by residing
in the State. (a) An individual who is not domciled
in Hawaii may acquire the status of a resident by
virtue of being physically present in Hawaii for other
than a tenporary or transitory purpose.

(b) \Whether or not the purpose for which an
individual is in Hawaii w |l be considered tenporary or
transitory in character will depend upon the facts and
ci rcunst ances of each particul ar case.

(c) An individual will be deenmed a nonresident of
Hawaii if he or she is in Hawaii for a tenporary or
transitory purpose, including the follow ng:

(1) The individual is sinply passing through

Hawaii to another state or country;

(2) The individual is in Hawaii for a brief rest

or vacation

(3) The individual is in Hawaii for health

reasons and is receiving nedical treatnent or
recuperating froman illness; and

(4) The individual's presence in Hawaii is

required for a short period to conplete a
particul ar transaction or performa
particul ar contract.

(d) An individual will be deened a resident of
Hawaii if they are in Hawaii for other than a tenporary
or transitory purpose, including the follow ng:

(1) The individual is in Hawaii for business

pur poses which will require a |long or
indefinite period to acconplish;

(2) The individual is enployed in a position that

may | ast permanently or indefinitely; and

(3) The individual has retired and noved to

Hawaii with no definite intention of |eaving.

(e) If an individual has been in Hawaii nore than
200 days of the taxable year in the aggregate (not
consecutive), the individual is presuned to have been a
resident of Hawaii fromthe tinme of the individual's
arrival. The presunption may be overcone if the
i ndi vi dual rebuts the presunption with evidence
satisfactory to the Departnment of Taxation that the
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i ndi vi dual mai ntains a permanent place of abode outside
of Hawaii and is in Hawaii for a tenporary or
transitory purpose.

(f) Since each state's definition of "resident”
may be different, it is possible for an individual to
be considered a resident of nore than one state.

Example 12 G a civil engineer, is domciled in
New York where G owns a house in which Gs famly
lives. G votes in New York, maintains a bank account
there and returns to his honme in New York whenever
possible. Gis enployed by a conpany as supervi sing
engi neer of its projects. 1In 1995, the conpany enters
into a contract for construction work in Hawaii which
will require Gto spend 18 nonths in Hawaii. G cones
to Hawaii in 1995 and spends al nost the entire year
living in a rented apartnment. G s spouse and famly
remain in New York except for a summer visit to Hawaii .
Upon conpl etion of the project, Gw Il return to New
York to await another assignnent.

Conclusion: Since G has been in Hawaii nore than
200 days of the taxable year in the aggregate, Gis
presuned to have been a resident of Hawaii fromthe
time of Gs arrival. G however, rebuts the
presunpti on under the above circunstances show ng that
G mai ntains a permanent place of abode outside Hawai i
and is in Hawaii for a tenporary or transitory purpose.
Accordingly, Gis deened to be a nonresident of Hawaii .

Example 2 H, a civil engineer, is domciled in
California. His enployed by a conpany in California.
In 1996, H was transferred to Hawaii with the sane
conpany. H did not request the transfer to Hawaii .
The transfer was nmade for the convenience of Hs
enpl oyer and Hwas required to work indefinitely in
Hawaii or lose Hs position wwth the conmpany. H's
spouse and children acconpanied Hto Hawaii. H has
al ways considered California to be Hs permanent hone
and always intended to return to California. No
affirmative steps were taken either to abandon the
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domcile in California or to establish a permnent
domcile in Hawai i .

Conclusion: His deened to be a resident of

Hawaii. Although His domciled in California, His in
Hawaii for other than a tenporary or transitory purpose
since Hs enploynent in Hawaii is for an indefinite
peri od.

Example 3: J, is an attorney enployed by a New
York law firm and domciled in the State of New York
where she owned and occupi ed an apartnent. J, however,
suffers froma respiratory di sease and was advi sed by a
physi cian that warm humd air would be beneficial. As
aresult, J rented out her apartnent and noved to
Hawaii. J bought an apartnent in Hawaii, opened and
mai nt ai ned a bank account, and joined a church in
Hawaii. J, however, nade it known to friends and
famly that she had not quit her job at the law firm
and that she planned to return to New York to resune
her practice when her health would permit. J otherw se
made it known that she was in Hawaii for health
pur poses only.

Conclusion: J is deened to be a nonresident of
Hawaii. A change of residence for health reasons only
will not result in a change of domcile unless it is
acconpanied by a definite intention to abandon the
former domcile and acquire a new one. In this case, J
made it clear that she was in Hawaii for health reasons
only and intended to return to New York when her health
would permt. [Eff 2/16/82; am 9/3/94; am and ren 818-

235-1.07 AUG 28, 1998 (auth: HRS §§231-3(9), 235-
118) (I np:  HRS §235-1)



18-235-1. 08

818-235-1.08 Residence status, factors
considered. The question of domcile and residency is
one of law and fact. A change of domicile will depend
upon the acts and decl arations of the individual
concerned to ascertain whether or not the individual
possessed the required intention which the | aw requires
to effect a change of domcile. Simlarly, the status
of an individual as a resident or nonresident is
determ ned by all the factual circunstances; no single
factor is controlling. Sone of the relevant factors
for determning domcile and residency are:

(1)
(2)

(3)
(4)

(5)
(6)
(7)
(8)
(9)
(10)

(11)
(12)
(13)
(14)

(15)
(16)

The length of time spent in Hawaii ;

Leasi ng, buying, negotiating for or building
a hone;

Omnership and | ocation of a notor vehicle;
Pl ace of issuance of a license to drive a
nmot or vehi cl e;

Location of auto, boat, and airplane

regi strations;

Pl ace of marri age;

Were the residence of one spouse is in

i ssue, the place of residence of the other
spouse;

Resi dence of the famly of the individual;
Location of schools attended by the

i ndi vidual > s children;

Address at which bank statenents, bills,
financial data and corespondence concer ni ng
other famly business is primarily received;
Location of club, church, and soci al
menber shi ps;

Pl ace where the taxpayer is registered to
vote and exercise of said privilege;
Location of business interests,

pr of essi on, or enploynent;

Physi cal |ocation of safe-deposit boxes
used for famly records and val uabl es;
Contributions to |local charities;

Decl arati ons regardi ng residence nade

to public authorities, friends, relatives or
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(17)

(18)

enpl oyers, or in docunents such as deeds,

| eases, nortgages, contracts, and insurance
pol i ci es;

Proposed | ocation of burial or acquisition of
burial plot for the individual or nenbers of
the individual’s famly; and

Location where the individual’s wll is
admtted to probate.

[Eff 2/16/82; am 9/3/94; am and ren 818-235-

1.08 AUG 28, 1998 | (auth: HRs §§231-3(9),

235- 118) (I np: HRS §235-1)



18-235-1.09

8§18-235-1.09 Individual’s presence or absence iIn
compliance with military or naval orders, while engaged
in aviation or navigation, or while a student. (a) An
i ndividual's status as a resident or nonresident shal
not change sol ely because of the individual's presence
or absence in conpliance with mlitary or naval orders
of the United States, while engaged in aviation or
navi gation, or while a student at any institution of
| ear ni ng.

(b) A nonresident individual who is in Hawaii
while on mlitary duty, while engaged in aviation or
navi gation, or while attending school is not a Hawaii
resident unless the individual establishes domcile in
Hawai i .

(c) Simlarly, a Hawaii domciliary resident who
resides outside of Hawaii while on mlitary duty, while
engaged in aviation or navigation, or while attending
school, remains a Hawaii domiciliary resident unless
t he individual establishes domcile in another state or
a foreign country.

(d) Spouses of nonresident service nenbers, crew
menbers, or students who cone to Hawaii will remain
nonresidents of Hawaii if their principal reason for
moving to Hawaii was to acconpany their spouse, and if
it is their intention to | eave Hawaii when their spouse
is transferred, discharged, or graduates.

Example 12 J is enployed by an interstate airline
as a crew nenber. J has no spouse or children. J votes
i n Pennsyl vania, where J was born and rai sed, and which
J regards as J's domcile. J lays over in Hawaii
between flights and for rest periods, using hotel
accomodations. |In 1994, J is physically present in
Hawaii for nore than 200 days during the cal endar year.

Conclusion: J is deened to be a nonresident of
Hawaii. A person shall not be deened to have gained a
residence in Hawaii because of his or her presence in
Hawai i whil e engaged in aviation.
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Exanple 2: M. and Ms. K are residents of
M chigan. Their daughter, L, also is a M chigan
resident. L canme to Hawaii to attend col |l ege and t ook
sone action to becone a permanent resident of Hawaii. L
cl osed her bank account in M chigan and opened a bank
account in Hawaii. L also becanme a nenber of a |ocal
church in Hawaii. Although L works part-tine, nore
than half her support conmes from her parents. Her
parents claimher as a dependent.

Concl usi on: L is deened to be a nonresident of
Hawaii. Although L took sone action to becone a
per manent resident of Hawaii, her principal reason for
being in Hawaii is to attend college. A person shal
not be deened to have gained a residence in Hawai i
because of his or her presence in Hawaii while
attendi ng school. A nonresident individual who is in
Hawaii while attending school will not be deened to be
a resident of Hawaii unless the individual establishes
domcile in Hawaii. L cannot establish a new domcile
in Hawaii because L is clainmed as a dependent on her
parents’ federal incone tax return.

Example 3: M who was born and educated in
Hawaii, enlisted in the mlitary and was stationed
outside of Hawaii. Mintends to return to Hawaii after
di scharge fromthe mlitary. Accordingly, M nmade no
effort to establish a new dom cile outside of Hawaii
nor to abandon Ms domcile in Hawaii .

Conclusion: Mis deened to be a resident of
Hawaii regardl ess of the length of Ms absence from
Hawaii while on mlitary duty. A Hawaii domliciary
resi dent who resides outside of Hawaii while on
mlitary duty remains a Hawaii resident unless the
i ndi vi dual establishes domicile in another state or a
foreign country. [Eff 2/16/82; am 9/3/94; am and ren

§18-235-1.09 AUG 28, 1998 1 (auth: HRs §5§231-3(9),
235-118) (Inp: HRS §235-1)
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8§18-235-1.10 Aliens. (a) “Alien” neans an
i ndi vidual who is not a United States citizen.

(b) An alien is a resident of Hawaii if the alien
has permanent resident alien status (green card) and is
domciled in Hawaii, or resides in Hawaii for other
than a tenporary or transitory purpose. Thus, |ike al
ot her individuals, the status of an alien as a resident
or nonresident for Hawaii inconme tax purposes is

determ ned by all of the factual circunstances.

(c) Hawaii has not adopted the federal provisions
of Internal Revenue Code (IRC) section 7701(b)(with
respect to the definition of resident alien and
nonresident alien), and therefore, section 7701(b) does
not control for Hawaii incone tax purposes. In
addition, tax treaties between the United States and
foreign countries do not apply to sub-nation states
taxing authority and therefore do not control for
Hawai i 1 nconme tax purposes.

(d) In certain situations, a taxpayer nmay be
considered a nonresident alien for federal incone tax
pur poses and a resident for Hawaii inconme tax purposes.
In these situations, the special rules applicable to
i ndi vi dual s who are consi dered nonresident aliens for
federal inconme tax purposes will apply when the
individual files a Hawaii resident incone tax return.

Example 1 N, a Hawaii resident, married O a
citizen of Australia, while both were attending coll ege
in Hawaii. Upon their graduation fromcollege, they
both found enploynent in Hawaii. After their marriage,
Ofiled the required docunents and becane a per manent
resident alien.

Conclusion: O is deened to be a resident of
Hawaii. Ois domciled in Hawaii and becane a
per manent resident alien upon her marriage to N

Example 2: P is a Japanese national who is
domciled in Japan. 1In 1995, P noved to Hawaii to
manage a Japanese conpany’s U.S. busi ness operations. P
was admtted by the United States Inmgration and
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Nat uralization Service as a nonimmgrant alien. P's
aut hori zed stay can be extended periodically. During
1995, P was physically present in Hawaii for nore than
200 days during the taxable year.

Conclusion: P is deened to be a resident of
Hawaii. Although Pis in Hawaii as a noni nm grant
alien, and is domciled in Japan, Pis in Hawaii for
other than a tenporary or transitory purpose.

Example 3: Q accepted a tenure track position at
the University of Hawaii, and arrived to begin
enpl oynent on August 1, 1996. Although Q entered the
United States on a nonimmgrant alien visa, Qintends
to remain in the United States as a permanent resident
alien and pursue tenure at the University of Hawaii .
Concl usion: Al though Q was not in Hawaii for nore
than 200 days in 1996, Qis in Hawaii for other than a
tenporary or transitory purpose. Therefore, Q should
file as a part-year resident for tax year 1996 even
t hough the 200 day test of the presunption of residency
IS not net.

Example 42 M. and Ms. R and their son are
citizens of Brazil and are in Hawaii on J visas. M. R
is a teacher and does not neet the substantial presence
test under I RC section 7701(b)(3) and is, therefore, a
nonresident alien for federal incone tax purposes. M.
Rfiles a federal Form 1040NR on which his filing
status is required to be married filing a separate
return. | RC section 6013(a)(1) does not allowthe
filing of a joint return if either spouse was a
nonresident alien at any tine during the taxable year.
Ms. R also works part-tinme in Hawaii. M. and Ms. R
and their son were in Hawaii for nore than 200 days in
1996 and will be filing as Hawaii residents. Can M.
and Ms. Rfile a joint Hawaii resident tax return?

Concl usion: Section 235-93, HRS, provides that a
husband and wi fe, having that status for purposes of
the IRC and entitled to make a joint federal return for
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the taxable year, may nmake a single return jointly of
taxes under this chapter for the taxable year. Hawaili
has adopted the provisions of |IRC section 6013(a)(1)

t hrough section 18-235-93(a)(2), HAR | RC section
6013(a) (1) provides that no joint return shall be nade
if either the husband or the wife at any tinme during
the taxable year is a nonresident alien. Accordingly,
M. and Ms. R cannot file a joint Hawaii tax return.
M. and Ms. R nust each file separate Hawaii resident
tax returns.

Example 5: The facts are the sane as stated in
Exanple 14. Can M. R claimhis son as his dependent
on his Hawaii resident tax return?

Concl usion: Section 235-54, HRS, provides that
t he nunber of personal exenptions an individual my
claimis in part determ ned by ascertaining the nunber
of personal exenptions that the individual may [awfully
clai munder IRC section 151. |RC section 873(b)(3),
limts a nonresident alien individual to claim under
| RC section 151, a single deduction for personal
exenption unless the taxpayer is a resident of a
contiguous country or a national of the United States.
| RC section 152(b)(3) further states that the term
“dependent,” for purposes of determ ning personal
exenptions under | RC section 151, does not include any
i ndi vidual who is not a citizen or national of the
United States unless such individual is a resident of
the United States or country contiguous to the United
States. For federal incone tax purposes, M. R cannot
claimhis son as a dependent since his son is not a
US citizen, U S national, resident alien or resident
of a country contiguous to the United States.
Accordingly, M. R cannot claimhis son as a dependent
on his Hawaii resident tax return.

Example 6: The facts are the sane as stated in
Exanple 14. Can M. R claimthe standard deduction on
his Hawaii resident tax return.

Conclusion: |1RC section 63(c)(6), which Hawai i
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adopts through section 235-2.4(a), HRS, provides that a
nonr esi dent alien individual cannot claimthe standard
deduction. Accordingly, M. R cannot claimthe

st andard deduction on his Hawaii resident tax return.
M. R nust item ze any all owabl e deducti ons.

Example 7 M. and Ms. S are in Hawaii on H
visas. M. Sis a college professor. M. S neets the
federal substantial presence test but files a federal
Form 1040NR to claimthe treaty benefits which excl ude
his wages as a professor fromfederal taxation for two
years. M. and Ms. S were in Hawaii for nore than 200
days in 1996 and will be filing as Hawaii residents.
WIIl the treaty also exclude M. S s wages from Hawai i
t axati on?

Concl usion: The provisions of incone tax treaties
are between the United States and the foreign country.

I ncone tax treaties are designed to protect taxpayers
from doubl e and di scrimnating taxation by either
treaty country, and normally do not preenpt state tax
| aws. Accordingly, the treaty has no effect on Hawaii
incone tax law and M. S s wages as a professor are
subject to Hawaii incone tax.

[Eff 2/16/82; am 9/3/94; am and ren 818-235-1.10

AUG 28, 1998 (auth: HRs §§231-3(9), 235-118) (I np:
HRS §235-2.4, 235-54, 235-93)
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8§18-235-1.11 “Person totally disabled”, defined.
(a) “Person totally disabled” neans:
(1) A person who is totally and permanently
di sabl ed, either physically or nentally; and
(2) |Is unable to engage in any substanti al
gai nful busi ness or occupation because of
that disability.
(b) Whether a person is totally and permanently
di sabl ed and whether the disability results in the
person’s inability to engage in any substantial gainful
busi ness or occupation is determned by reference to
all the factual circunstances. Anong the factors
consi dered are:
(1) The nature and severity of the disability;
(2) The person’s education, training, and work
experi ence; and
(3) Whether social security benefits have been
granted or denied. [Eff 2/16/82; am 9/ 3/94;

am and ren 818-235-1.11 AUG 28, 1998 ]

(Auth: HRS §8231-3(9), 235-118) (Inp: HRS
§§235-1, 237-17, 237-24(13))



18-235-1.12

8§18-235-1.12 “Person totally disabled”,
certification of. (a) The disability of a person
claimng to be totally disabled nust be certified in a
three-step process:

(1)

(2)
(3)

(b)
(1)
(2)

(3)

(¢c)

There nust be a nedical determ nation that
the person is totally disabled, either
physically or nentally;

The disability nmust be pernmanent; and

There nust be a determi nation that the
permanent and total disability results in the
person’s inability to engage in any
substantial gainful business or occupation.
The disability shall be certified by:

A physician licensed under chapters 453 or
460, HRS, or bot h;

A qualified out-of-state physician who is
currently licensed to practice in the state
in which the physician resides; or

A conmi ssioned nedical officer with the
United States Arny, Navy, Marine Corps, or
Public Health Service, engaged in the

di scharge of one’'s official duty.
Certification shall be on fornms prescribed by

t he departnent of taxation. [Eff 2/16/82; am 9/3/94; am

and ren §18-235-1.12 AUG 28,1998 | (auth: Hrs

§§231-3(9), 235-118) (Inp: HRS §§235-1, 237-17, 237-

24(13))



18-235-1.13

8§18-235-1.13 “Permanent disability”, defined.
“Permanent disability” neans a disability that can be
expected to result in death or has |lasted or can be
expected to last for a continuous period of not |ess
than twel ve nonths. The twelve-nonth requirenment is
i nappl i cabl e when the disability is determned to be a
termnal state or where it does actually result in
death. [Eff 2/16/82; am 9/3/94; am and ren 818-235-

1.13 AUG 28,1998 | (auth: HRS §8§231-3(9), 235-118)
(Inp:  HRS §§235-1, 237-17, 237-24(13))
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8§18-235-1.14 “Substantial gainful business or
occupation”, defined. (a) As used in this chapter,
“substantial gainful business or occupation” neans a
busi ness or occupation that is both substantial and
gainful. It is substantial if it involves significant
physi cal or nmental activity even if the individual
works on a part-tinme basis, does |less work, is paid
| ess, or has fewer responsibilities than when the
i ndi vi dual worked prior to the disability. The
busi ness or occupation is gainful if it is done for
nonet ary consideration or profit.

(b) It shall be presuned that an individual whose
earned incone is greater than $30,000 for the taxable
year is engaged in a substantial gainful business or
occupati on.

Example 1: Taxpayer retires from enpl oynent on
disability that is total and permanent. After
retirement, Taxpayer accepts another job and Taxpayer’s
earned incone is greater than $30,000 for the taxable
year. Taxpayer is engaged in a substantial gainfu
busi ness or occupati on because Taxpayer’s earned inconme
is greater than $30,000 for the taxable year.

Example 2: Taxpayer retires as a teacher on
disability that is total and permanent. Taxpayer
begi ns babysitting children and selling itens.
Taxpayer’s earned i ncome fromthese two businesses is
greater than $30,000 for the taxable year. Taxpayer is
engaged in a substantial gainful business or occupation
because Taxpayer’s earned incone is greater than
$30, 000 for the taxable year.

(c) In the case of husband and wife filing a
return jointly and only one of the spouses is disabled,
only the disabled spouse’s earned incone is neasured.

Example 12 A and B file a joint incone tax
return. Only Ais disabled. A s earned incone is |ess
t han $25,000 for the taxable year. B s earned incone
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is greater than $30,000 for the taxable year. For

pur poses of determ ning whether an individual is
engaged in a “substantial gainful business or
occupation,” only the disabl ed spouse’s earned incone
is measured when a joint tax returnis filed. A is not
engaged in a substantial gainful business or occupation
because A's earned incone is |less than $30,000 for the
t axabl e year.

(d) For purposes of this section, earned incone
i ncl udes wages, salaries, tips, business interest
i ncone, other enploynent conpensation, and net earnings
fromsel f-enploynment for the taxable year. Earned
i ncone does not include interest, dividends, capital
gai ns, pensions, or deferred conpensati on.

Example 1: Taxpayer retires on disability that is
total and permanent and receives an insurance
settlenment. Taxpayer does not engage in any other
enpl oynment. The insurance settlenment is invested and
Taxpayer receives $35,000 in interest, dividends, and
capital gains during the taxable year. Taxpayer is not
engaged in a substantial gainful business or occupation
because earned i nconme does not include interest,

di vi dends, and capital gains.

(e) The presunption with respect to the $30, 000
earned incone |imtation set forth in subsection (b) is
applicable to all totally and permanently di sabl ed
persons, including the follow ng:

(1) A person who lost or is born w thout both

feet at or before the ankle;

(2) A person who lost or is born wi thout both
hands at or above the wrist;

(3) A person who lost or is born wthout one hand
and one foot;

(4) A person who has an injury or defect
resulting in permanent and conpl ete paral ysis
of both legs or both arns or one | eg and one
arm or
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(5 A person who has an injury or defect
resulting in incurable inbecility or nmental
illness.

Example 1: Taxpayer retires on disability
that is total and permanent because Taxpayer | oses
both feet at the ankles in an accident. After
retirement, Taxpayer accepts another job and Taxpayer’s
earned incone fromthat job is greater than $30, 000 for
the taxabl e year. Taxpayer is engaged in a substanti al
gai nful business or occupation because Taxpayer’s
earned incone is greater than $30,000 for the taxable
year. [Eff 2/16/82; am 9/3/94; am and ren 818-235-1. 14

AUG 28, 1998 (auth: HRS §§231-3(9), 235-118) (Inp:
HRS §§235-1, 237-17, 237-24(13))



18-235-1.15

8§18-235-1.15 Permanent total disability;
submission of certification. (a) An individual claimng
the tax benefits under the tax laws shall attach to the
i ndividual’s income tax return the original
certification of permanent total disability.

(b) The individual shall retain a copy of the
certification in the individual’s records and may
continue to claimthe exenption by attaching a copy of
the original certification to the tax return in
subsequent years.

(c) \Where the statutory requirenents are not net
or in appropriate circunstances, the departnent may
request additional information or deny the claimfor
exenption in the first year or subsequent years.

[Eff 2/16/82; am 9/3/94; am and ren 818-235-1.15

AUG 28, 1998 (auth: HRS §8§231-3(9), 235-118) (Inp:
HRS §§235-1, 237-17, 237-24(13))
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8§18-235-1.16 “Resident estate”, defined. “Resi dent
estate” neans the sane as in section 235-1, HRS. The
estate of a decedent who was a resident at the tine of
death is a resident estate if a Hawaii court appoints a
personal representative or admnistrator to carry on
and who does carry on the principal or an ancillary
admnistration of the estate. [Eff 2/16/82; am 9/ 3/ 94;

am and ren §18-235-1.16 AUG 28, 1998; (auth: Hrs
§§231-3(9), 235-118) (Inp: HRS §§235-1)



18-235-1. 17

8§18-235-1.17 ““Resident trust”, defined. “Resi dent
trust” means the sane as in section 235-1, HRS.

(1)

(2)

(3)

If the admnistration of the trust is carried
on wholly in the State the trust shall be
deened a resident trust irrespective of the
pl ace of residence of the fiduciary or
fiduciaries.

If the sole fiduciary, or all of the
fiduciaries if nore than one, are residents,
donmestic corporations, or partnerships forned
under Hawaii |aw, the trust shall be deened a
resident trust irrespective of the place
where the trust is adm nistered.

If the adm nistration of the trust is partly
carried on in the State, the trust shall be
deened to be a resident trust if one-half or
nmore of the fiduciaries are residents,
donestic corporations, or partnerships forned
under Hawaii |law. [Eff 2/16/82; am 9/3/94; am

and ren §18-235-1.17 AUG 28, 1998 |1 (auth:

HRS §§231-3(9), 235-118) (Inp: HRS §8§235-1)



DEPARTMENT OF TAXATI ON

Amendnents to section 18-235-1, Hawaii
Adm ni strative Rules, on the Summary page dated July
27, 1998, were adopted on July 27, 1998, follow ng a
public hearing held on June 29, 1998, after public
notice was given in the Honolulu Advertiser, the
Honolulu Star-Bulletin, the Hawaii Tribune-Hearld, the
Maui News, and the Garden Island News, on May 29, 1998.

These anmendnents shall take effect ten days after
filing wth the Ofice of the Lieutenant Governor.
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